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1 Introduction

11 The Dams Safety Act

The Dams Safety Act 2015 (the Act) provides the legislative framework for regulating the safety of
declared dams across NSW. A reform process for dams safety commenced in 2012 in response to a
recommendation from the Commission of Audit to review standards set by the former Dam Safety
Committee. The Commission of Audit suggested small reductions in risk were being achieved at a
disproportionate cost. The new framework was informed by an independent review conducted by
KPMG in 2013.

The Act replaced the Dams Safety Act 1978, but some terms (words and phrases) from the 1978 Act
were carried forward into the current Act. The Act, and the Dams Safety Regulation 2019 (Dams
Safety Regulation), both commenced on 1 November 2019.

There will be a separate future review process for the Dams Safety Regulation to meet the
requirements of the Subordinate Legislation Act 1989. It is important that this review of the Act is
finalised first as, if there is a need for any legislative changes, it may necessitate Regulation
changes. This separation will enable a clear focus, in the first instance, on the objectives of the Act,
so that the important procedural and technical matters set out in the Regulation, can be confirmed
or amended to ensure they deliver on the Act’s policy objectives. Figure 1 below shows the
relationship between review processes for the Act, the Dams Safety Regulation and supporting
guidance materials.

Principal legislation

Dams Safety Act 2015

* Establishes the legal foundation for dam safetyin
NSW. o e Focus of the current review
* Setsthe Act’s objects and terms.
* Creates Dams Safety NSW as the regulator of
declared dams.
* Defines clear responsibilities and powers.

t

Supporting regulation
Dams Safety Regulation 2019

Gazetted methodologies
To be reviewed in a separate

* Declared Dams Consequence Category * Provides operational details for implementing the process after the completion
Assessment and Determination Methodology: Act. of the legislative review
published in Gazette No 113 of 18 March 2022, * Specifies safety standards and compliance

* Societal and Individual Risk Rating Methodology: requirements.
published in Gazette No 113 of 18 March 2022. » Defines criteria for declaring dams.

|

Supporting documents and guidance

produced by Dams Safety NSW To change depending on the
-------------- outcomes of both review
* Guidelines processes

* Factsheets and publications

Figure 1: Overview of review of dams safety legislation
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The Act provides for the management and regulation of risks arising from declared dams. It is
organised in 8 parts, covering:

the objects, key definitions and process for declaring dams (Part 1)

the membership and functions of Dams Safety NSW (Part 2 and Schedule 1)

o safety standards, reporting and planning requirements for declared dams including the
preparation of operation and maintenance plans (Part 3)

e theinvestigation and enforcement powers of Dams Safety NSW (Part 4)

o the powers of Dams Safety NSW to conduct public inquiries (Part 5)

¢ finance, including provision for a dams safety fund and dams safety levy (Part 6)
e the nature, timing and rules for criminal proceedings (Part 7)

e other miscellaneous elements, including consideration of mining in notification areas and the
review of the Act (Part 8).

1.2 Declared dams

A key feature of the Act is the declaration of dams or proposed dams under the Act. There are
currently 373 declared dams in NSW. Dams Safety NSW declares dams based on 2 key criteria
prescribed in the regulations’

1. adam with a dam wall greater than 15 meters in height

2. adam, which if there was to be a failure of the dam, Dams Safety NSW is reasonably satisfied
would cause a major or catastrophic level of severity of damage or loss, or endanger the life of a
person.

Declared dams are currently owned by 152 entities (as of March 2025), including:

e energy, mining, waste and agricultural companies

e individuals

o state owned corporations (such as WaterNSW, Sydney Water and Hunter Water)
e local councils

e NSW government agencies.

The 373 declared dams can be categorised into 7 different dam types, shown in Table 1.

' clause 4(1)(a) & (b), Dams Safety Regulation 2019. See clause 4(1)(c) and (d) for further criteria.
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Table 1. Number of each type of declared dam (March 2025)

Dam Type Number of Dams

Water supply dams 187

Retarding/detention basins 95

Tailings dams (minerals) 36

Tailings dams (coal) 24

Waste water disposal dams 18

Tailings dams (ash) 8

Mine water dams 5

1.3 Statutory review of the Act

Section 55 of the Act requires the Minister for Water to undertake a statutory review as soon as
possible after a period 5 years from the commencement date. After the 5-year period, a report on
the outcome of the review is to be tabled in each House of Parliament within 12 months (which is by
31 October 2025).

The review is to determine whether:
1. the policy objectives of the Act remain valid
2. the terms of the Act are appropriate for meeting the policy objectives.

When this paper uses the phrase ‘a term of the Act’, it is referring to the words and phrases written
in the Act.

1.4 The structure of the review and this issues paper

The Water Group in the NSW Department of Climate Change, Energy, the Environment and Water is
conducting this review on behalf of the Minster for Water. Dams Safety NSW is the regulator
responsible for implementing the Act.

This paper describes the policy objectives for dams safety in NSW and raises issues about some
terms in the Act. The paper includes questions to which stakeholders are encouraged to respond
and raise any other issues relevant to the review. Questions for stakeholder feedback are shown in
blue boxes. Stakeholder feedback will be used to complete the review and prepare a report with
findings and recommendations.

1.5 Policy objectives

Policy objectives are the goals or outcomes the government aims to achieve. The Act was written
and enacted so the former government could achieve its dams safety objectives.
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An Act’s policy objectives are found in the second reading speech, given in Parliament when the Bill
is introduced. The second reading speech summarises the purpose of the proposed legislation and
the government’s policy objectives. The second reading speech for the Dams Safety Bill 2015
indicates that the policy objectives were to:

1. modernise the regulatory framework to ensure risks that may arise in relation to the structure,
operation and management of declared dams are transparently managed by the regulator and
by dam owners

2. ensure safety standards are transparently set, implemented, monitored and enforced to manage
risks posed by declared dams

3. clarify and clearly establish the roles and responsibilities of Dams Safety NSW and declared
dam owners

4. ensure the regulator has appropriate independence, expertise and enforcement powers

5. provide declared dam owners with the flexibility to choose the most cost-effective strategies to
achieve compliance, guided by a risk management framework and cost-benefit analysis.

Question

1. Are the policy objectives for the Dams Safety Act still valid? If not, what changes to the

policy objectives would you suggest, and why?

1.6 Objects of the Act

The objects of an Act are also an important source of information about what the government is
aiming to achieve. The inclusion of objects was a key outcome of the reform process to address a
lack of clear direction under the previous Act. The second reading speech describes the objects as
providing a definitive basis on which the new regulator will operate.

The objects of the Act are specifically written in the Act and are therefore some of the Act’s ‘terms’.
The objects:

e describe the purpose of the Act
e describe the objectives for actions taken under the Act and how it is to be administered

e help determine whether any proposed changes to other sections of the Act or the Dams Safety
Regulation are aligned with the purpose of the Act.

Legislation often specifically provides for where the objects of the Act must or can be considered
when making decisions or making regulations. For example, in the Work Health and Safety Act 2011
decision makers must take the object of that Act into account when making certain decisions.

Legislation also often provides terms (words and phrases) to ensure alignment with the Act’s
objectives. For example, the general regulation making power in the Dams Safety Act (section 53)
states that regulations can be made that are not inconsistent with the Act.
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The objects of the Act (section 3) are:

a. toensure that any risks that may arise in relation to dams (including any risks to public safety
and to environmental and economic assets) are of a level that is acceptable to the community

b. topromote transparency in regulating dams safety
c. toencourage proper and efficient management in matters relating to dams safety

d. toencourage the application of risk management and the principles of cost benefit analysis
in relation to dams safety.

Question

2. Are the objects of the Act sufficient to achieve the policy objectives? If not, what would

you change about the objects of the Act, and why?
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2 Dams safety risks

Regulatory scope of the Act
Having dams safety legislation helps to make sure that risks which arise from dams are managed.

Dams can pose many risks, but not all of these risks are relevant to dams safety. The scope of risks
intended to be managed under the Act should be clear so an appropriate regulatory regime can be
implemented, and Dams Safety NSW is suitably resourced to administer the Act.

The second reading speech made frequent reference to the physical structure of dams, and raised
risks from how dams are operated. Based on the second reading speech and the objects of the Act,
it appears the policy objectives were for the regulatory scope for dams safety to involve keeping the
physical dam wall safe as well as manage other risks. For example, the Act is to be administered
with consideration of any risks that may arise in relation to dams, including risks to public safety,
environmental and economic assets (see Section 3, object a). However, the Act does not define what
a dam is, and does not provide any terms to explain the scope of public safety, or environmental and
economic asset risks to be managed.

Question

3. Do the terms of the Act adequately describe the scope of dams safety risks to be

managed? If not, what could be made clearer?

Risk management framework

While risk management is a well-developed discipline, there are many ways it could be applied to
managing dams safety risks. The Act includes objects to ensure that any risks that may arise in
relation to dams are of a level acceptable to the community, and to encourage the application of risk
management (Section 3, objects a and d).

The Act does not provide a framework on, for example:

e achieving risk management through the safety standards

e achieving risks at a level acceptable to the community

e using cost-benefit analysis while also achieving risks at a level acceptable to the community
e managing risks if they cannot be brought to a level that is acceptable to the community.

Dams Safety NSW has a statutory function (section 9(1)(e)) to provide guidance to declared dam
owners on applying total risk management. To date, it has published guidance on implementing a
risk management framework through the dams safety management system required by the Dams
Safety Regulation This function, to provide guidance on applying total risk management, suggests
risk management is to be applied broadly to achieve dams safety.

The framework for regulating dams safety relies heavily on risk management, but the objects of the
Act only encourage its application.
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Question

4. Are the terms of the Act suitable and sufficient for achieving the risk management policy

objectives? If not, what changes would you suggest, and why?

5. Does the term ‘encourage’ in the Act’s objects convey a suitable degree of intent to
effectively support the risk management policy objectives? If not, what changes would you

suggest and why?

Community acceptance of risk

The Act is to be administered to ensure risks are of a level acceptable to the community (section 3,
object a). This sets a level which may change as the community changes its acceptance of risks over
time.

The Act does not define who the community is and does not set out requirements for how to
understand a level of risk acceptable to the community.

For example, the Act does not provide any terms or criteria for how the regulations are to prescribe
and prioritise safety standards requirements that balance community views on dams safety risks
against the cost benefit analysis for safety investment.

Questions

6. Does managing risks to a level acceptable to the community achieve the policy objectives?

If not, can you please share your point of view?

7. Do the termsin the Act guide how to manage risks to a level acceptable to the community?

If not, what other terms might be needed?

Integrating key terms for dams safety regulation

The approach other safety legislation takes to managing risks is based on eliminating or minimising
risks so far as is reasonably practicable, such as in the Work Health Safety Act 2011 (NSW) which
regulates risks at workplaces. This approach recognises that any risk that is identified needs to be
eliminated or minimised, but not at any cost.

The Act establishes terms which state that:
e risk management is to be encouraged in relation to dams safety
e risks arising from dams are to be managed to a level acceptable to the community

o safety standards can be prescribed in the regulations for any matter relating to the safety,
operation and maintenance of declared dams

e principles of cost benefit analysis are to be encouraged.

The Act does not provide a clear framework for how these terms should be implemented or how
they are related, for example:

o the extent to which actions under the Act need to be based on risk management

Dams Safety Act 2015 Statutory Review 10



o whether achieving risks at a level that is acceptable to the community is part of the risk
management approach

e howrisks are to be achieved at a level acceptable to the community, while managed using cost
benefit analysis.

Question

8. Should the Act provide greater guidance on how these terms should be implemented? Can
you please share your point of view?

Dams Safety Act 2015 Statutory Review 1



3 Safety of declared dams

3.1 Safety standards, records, report and plans

Part 3 of the Act sets out:

e how dam safety standards are made

e how Dams Safety NSW can enforce the standards

o the powers Dams Safety NSW has to discourage non-compliance with the standards.
The key provisions relating to safety standards, reports and plans are:

e standards governing the safety, operation and maintenance of declared dams may be prescribed
in the regulations

o the penalties for not complying with the dams safety standards
e declared dam owners must meet certain requirements including to:
— publish an annual report on compliance with dams safety standards

— report to Dams Safety NSW as required on matters relating to the safety, operation or
maintenance of their dam(s)

— keeprecords on the safety, operation or maintenance of their dam(s) as set by the
regulations

— prepare and implement operations and maintenance plans and emergency plans.

3.2 Issues relating to the safety standards, records and
reports

Safety standards

Dams safety standards are the key tool the legislation provides for Dams Safety NSW, the NSW
government, and declared dam owners, to ensure declared dams are safe.

The Act sets the statutory structure for the standards to be set in regulations for or with respect to
any matter relating to the safety, operation or maintenance of declared dams. The procedural and
technical matters to achieve these requirements are therefore in the Dams Safety Regulation. It is
key however, that the intent of the Act is clear so the regulations achieve the objectives of the Act.

As noted, the Act has objects to
e ensure any risks arising from dams are of a level that is acceptable to the community
e encourage the application of risk management and the principles of cost benefit analysis
e encourage proper and efficient management in matters relating to dams safety.

Although these objects can be considered when making safety standards, the Act does not provide
any words or phrases to require any of these objects to be specifically considered when developing
safety standards.
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Question

9. Are there any objects which should be specifically considered when developing dams

safety standards?

Transfer of recordings relating to dam safety

If a declared dam changes ownership, it is likely the prospective owner will have contractual
arrangements with the vendor to ensure important documents are transferred. However, there is no
requirement in the Act to ensure this happens. This means a new owner may have gaps in the history
of safety measures in place, and underway, to keep the dam safe.

Key documents about a declared dam are needed to ensure the safety of the dam including:
e operations and maintenance plans

e emergency plans

e adam safety management system.

Declared dam owners are responsible for keeping records and do not need to routinely make all
dams safety documents available to Dams Safety NSW.

Question

10. Should the Act include provisions relating to the sharing of risk management and safety

documents upon a change in ownership of a declared dam?

Publishing of annual reports

Dam owners must publish annual reports demonstrating compliance with dams safety standards at
the main office of the owner, and on their website (if they have one). Dams Safety NSW has an
interactive map showing the locations and owners of dams but there is no legislative requirement to
make this map available. There may be situations where downstream stakeholders (such as
landowners, businesses, community members) cannot determine who owns a dam, and therefore
cannot find the annual dams safety report for the declared dam.

Question

11. Does the Act ensure sufficient transparency relating to publishing of reports to achieve the

policy objectives? If not, how could the transparency of report publishing be improved?
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4 Dams Safety NSW

A key policy objective was to establish Dams Safety NSW as a modern regulator, independent of
declared dam owners, with appropriate expertise to carry out its functions. Dams Safety NSW is
constituted to have at least five (5) members (similar to a board) as well as staff employed in the
public service to support the members deliver the functions of Dams Safety NSW. Currently
approximately 25 staff are employed.

Functions are an integral part of any regulatory framework as they serve to clarify the role of the
regulator and define the scope of its authority. The Act sets out Dams Safety NSW’s functions and
the internal procedures necessary to fulfil these functions.

4.1 Dams Safety NSW members

Dams Safety NSW consists of at least 5 members appointed by the Minister for Water, plus the
Chief Executive Officer of Dams Safety NSW. The appointed members are together required to have
relevant professional expertise, qualifications and experience in the following areas:

¢ Dam engineering

¢ Mine engineering

e Emergency management

¢ Dam operations and management

e Public safety risk analysis

o Best practice regulation (including cost benefit analysis and business case development).

This requirement was intended to equip Dams Safety NSW with a broad range of expertise that
would allow it to manage risks that may arise in relation to dams and undertake all its required
functions.

A driver of the legislative reform was to avoid conflicts of interests between Dams Safety NSW
members and the entities they are regulating particularly in relation to the application of standards
and requirements for reducing risks.

To achieve this independence the Act specifies that declared dam owners are ineligible to be
appointed and hold office as members of Dams Safety NSW. Employees of declared dam owners are
allowed to be appointed as a Dams Safety member (section 7).

Members are required to act honestly and for a proper purpose in carrying out their functions under
the Act. They are also expected to disclose interests (whether pecuniary or otherwise) that would
conflict with their proper function and remove themselves from deliberating on any matter related
to these interests.

Questions

12. Are the expertise requirements for Dams Safety NSW Members adequate? If not, what do

you suggest needs changing?
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13. Are the terms of the Act sufficient to create an appropriate level of separation between

declared dam owners and the regulator? If not, what do you suggest needs to be changed?

4.2 Functions of Dams Safety NSW

The functions of Dams Safety NSW play a crucial role in supporting a modern regulatory framework.
The functions (section 9) define the role Dams Safety NSW is to take in regulating risks that may
arise in relation to dams. These functions serve to ensure safety standards are transparently set,
implemented, monitored and enforced.

The functions of Dams Safety NSW can be summarised as:
e advising and making recommendations to the Minister on
— types and classes of dams that can be declared
— dams safety standards
o keeping the public and dam owners informed of the standards
o regulating compliance with the standards
e auditing compliance with operations and maintenance plans and emergency plans

e providing guidance to declared dam owners on complying with requirements for safety,
operation and maintenance of dams

o« formulating measures (including guidelines), collecting information and research on matters
relating to dams safety

¢ making recommendations, reports or arrangements as necessary for the purposes of the Act.

Dams Safety NSW must also perform any additional functions assigned by the Act or other
legislation. In carrying out its duties, it must consider the objects of the Act and, as far as is
reasonably practicable, apply best practice regulatory principles, including cost-benefit analysis in
regulating dams safety.

Question

14. Are the functions assighed to Dams Safety NSW under the Act appropriate for achieving
the policy objectives? If not, what changes to the functions of Dams Safety NSW would
you suggest, and why?

Dams Safety Act 2015 Statutory Review 15



5 Declaring dams

Transparency about the dams regulated under the Act means owners of those dams or proposed
dams can make informed decisions to meet the regulatory requirements which apply to their dam.
This also informs the community about dams which have been declared and are regulated under the
Act.

The Act (section 5) provides for Dams Safety NSW to:

e declare dams using criteria about types and classes of dams prescribed in the regulations
e declare dams by making an order which is published in the NSW Gazette

e publish an up-to-date list of declared dams on a public website.

The Act does not define ‘dam’ or the types or classes of dams which can be prescribed.

The Act does not impose a responsibility on owners of dams to inform Dams Safety NSW that their
dam may fall within the criteria. This means Dams Safety NSW potentially remains unaware of dams
which should be regulated under the Act and may need to put significant effort into identifying
dams that fall into this category.

Questions

15. Does the Act contain sufficient terms about the declaration of dams? If not, what do you
suggest needs changing?

16. Does the Act provide sufficient terms for Dams Safety NSW to identify dams which need to
be declared? If not, what do you suggest needs changing?
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6 Investment flexibility to meet compliance
requirements

A key driver for the reform of dams safety was to ensure proportionate levels of investment in, and
flexibility in achieving, dams safety. A key function of Dams Safety NSW is to provide guidance to
owners of declared dams in complying with the requirements of the Act relating to the safety,
operation and maintenance of dams (including guidance in applying total risk management and the
principles of cost benefit analysis for that purpose). Dams Safety NSW has published guidance on
some of these matters, particularly where there is prescription in the Dams Safety Regulation.

The government intended declared dam owners to have the flexibility to determine their own
investment strategies to meet compliance requirements. Cost benefit analysis is a comprehensive
way to estimate the economic, social, environmental and cultural benefits and costs of an initiative
and express these in monetary terms. In this case, the initiative could be to make a declared dam
safer. It can allow the decision maker, the declared dam owner, to compare the benefits and costs of
initiatives on a like-for-like basis, to determine each initiative’s merits. Cost benefit analysis provides
declared dam owners with a system for evaluating their initiatives in terms of its capacity to improve
overall safety.

The objects of the Act ‘encourage’ the use of cost benefit analysis, however the Act does not
provide a clear framework on how and when cost benefit analysis should be implemented.

Questions

17. Does the word ‘encourage’ in the objects of the Act convey the right degree of intent to
effectively achieve the application of cost benefit analysis in dams safety matters? If not,

what changes would you suggest and why?
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/ Investigation and enforcement

7.1 Authorised officers

To achieve dams safety, it is important for Dams Safety NSW to be properly empowered to
independently and transparently investigate potential offences and issue penalties or prosecute
where necessary.

Authorised officers, and their ability to investigate potential compliance breaches and enforce the
requirements of the Act and Dams Safety Regulation, are essential components of a modern
regulator. The Act outlines the powers of authorised officers and includes information about how
they are appointed and identified.

Authorised officers may exercise their powers for the following purposes (under Part 4):
1. To determine compliance with the Act or the regulations

2. Toobtaininformation to administer the Act

3. In connection with exercising the functions of an authorised officer under this Act.

An authorised officer can apply for a search warrant to enter premises. Provided a premises is
lawfully entered, an authorised officer may do anything necessary to fulfill their duties under Part 4,
including:

e inspecting the premises, taking samples and conducting tests

¢ making recordings, requiring and inspecting records, copying records
e seizing items believed on reasonable grounds to relate to offences.
Authorised officers can require:

o declared dam owners to provide information or records

e individuals to answer questions

e declared dam owners to conduct dam related surveys and assessments.
It is an offence to:

e Prevent an authorised officer from performing their duties

e Hinder, obstruct, threaten, or assault an authorised officer

o Fail to comply with a lawful requirement made by an authorised officer
e Provide false or misleading information to an authorised officer

o Impersonate or falsely represent oneself as an authorised officer.

The maximum penalty for these offences is 100 penalty units?. Individuals must be warned that non-
compliance is an offence, otherwise information provided could be inadmissible in criminal
proceedings against them. Authorised officers can issue penalty notices for prescribed offences.

2 Each penalty unit currently equates to $S110.
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Question

18. Do authorised officers have sufficient powers to investigate compliance with the Act? If
not, what changes would you suggest to ensure authorised officers have sufficient powers

to investigate compliance?

/.2 Notices, directions and emergency orders

Compliance notices

Dams Safety NSW can issue a compliance notice (section 18) to the owner of a declared dam if they
fail to meet requirements relating to safety in:

e Dam safety standards

e Reporting and records relating to declared dams

e Operations and maintenance plans for declared dams
o Emergency plans for declared dams.

This notice can demand corrective actions and include monitoring and reporting obligations. Owners
must comply with the notice or face penalties for non-compliance. If the owner does not act, Dams
Safety NSW can perform actions and recover costs from the owner.

Directions

Dams Safety NSW can issue directions (section 19) to dam owners if a dam is deemed unsafe or at
risk of becoming unsafe. These orders can require actions to ensure the dam's safety and proper
maintenance.

Dams Safety NSW can also issue directions to individuals if their actions or proposed actions related
to a declared dam, or its vicinity, may endanger the dam's safety. Non-compliance with directions is
an offence. If the owner does not comply, Dams Safety NSW can take necessary actions and recover
costs from the owner.

Stop work directions

Dams Safety NSW can issue ‘stop work’ directions (section 20) to individuals to stop them or ensure
they refrain from actions that may endanger a declared dam's safety. Non-compliance with these
orders is an offence.

Emergency orders

Dams Safety NSW can issue an emergency order (section 21) if a declared dam has failed or is at
risk of failing, or if there is an immediate threat to public health, safety, or property. An emergency
order takes effect immediately and must be published in the Gazette as soon as practicable after it
is made.

Under an emergency order, Dams Safety NSW can:
o Take full charge and control over the dam, its surrounds and dam contents
e Release all or some of the contents of the dam

o Do any works necessary to make the dam safe
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e Demolish or remove part or all the dam or structures on the dam, the water or other material
impounded by the dam or the area under, over or surrounding the dam

e Direct the dam owner of the dam to take any measures specified by the direction
e Take other measures Dams Safety NSW thinks fit.

Non-compliance with these directions is an offence and Dams Safety NSW can recover costs from
the dam owner.

Question

19. Does the Act have sufficient powers to issue notices, directions, stop work directions and
emergency orders to ensure dam safety? If not, what changes would you suggest to

improve the Act’s powers for notices, directions and orders?

/.3 Offences and penalties

Offences under the Act can be dealt with by the Local Court, or the Land and Environment Court and
proceedings must start within:

e within 12 months of the offence or
¢ within 12 months of when Dams Safety NSW or the Secretary became aware of the offence.

Offences and penalties are set out in sections 14 —21, and sections 33, 37 and 38. The
consequences of any breaches are set out in Part 7 of the Act relating to criminal proceedings.

For continuing offences, a person remains liable for each day that the non-compliance continues,
until they comply. Notably, maximum penalty units are significantly higher for continuing offences.

The following offences, in section 37 and section 38 carry 100 penalty units:
o failing to comply with the requirements of a notice issued under section 37

e providing information or evidence relating to an inquiry knowing it is false or misleading in a
material particular

e publishing any evidence or matter in contravention of a direction issued under section 38.

The following offences, in section 15, carry 2,500 penalty units for a corporation and 500 penalty
units for an individual:

o failing to comply with a written notice to report on safety, operation or maintenance matters
o failing to keep records on safety, operation or maintenance matters.

The following continuing offences carry 10,000 penalty units for a corporation and 1,200 further
penalty units for each day the offence continues; and 2,250 penalty units for an individual and 600
further penalty units for each day the offence continues:

e the dam owner failing to comply with the requirements of the dam safety standards that apply to
the dam (section 14)

o the owner of a declared dam failing to prepare and implement an operations and maintenance
plan for the dam that complies with the requirements specified in the regulations (section 16)
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e the owner of a declared dam failing to prepare and implement an emergency plan for the dam
that complies with the requirements specified in the regulations (section 17)

e the owner of a declared dam failing to comply with the requirements of a notice in writing,
requiring the owner to take such action as is specified in the notice, which may:

— require the owner to remedy the consequences of the failure to comply, and

— include monitoring and reporting requirements to ensure that the notice is complied with
(section 18)

e aperson failing to comply with a direction made under section 19 (section 19)
e aperson failing to comply with a stop work direction (section 20)
e the owners of a declared dam failing to comply with an emergency order (section 21).

Directors or managers of a corporation can be held liable if they knowingly authorise or permit a
contravention of the Act.

Question

20. Do you think the offences and penalty amounts are appropriate to achieve the policy

objectives? If not, what changes do you suggest?
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8 Formal inquiries into safety of declared
dams

Although Dams Safety NSW has never conducted a formal inquiry under this Act, the ability to
conduct a formal inquiry is an important tool for a safety regulator. Inquiries allow the regulator to
promote transparency in regulating dams safety, a key object in the Act.

A formal inquiry may be triggered by any matter about a declared dam's safety. An inquiry considers
relevant information and evidence. Generally, inquiries are held in public, but can be fully or partly in
private if deemed ‘in the public interest’.

The person or body conducting the inquiry may require individuals to:

¢ produce documents required for the inquiry

e attend a location at a specified time and give written or verbal evidence relating to the inquiry

e give evidence under oath (subject to section 13 of the Oaths Act 1900).

A person that is subject to an inquiry is guilty of an offence, with a maximum of 100 penalty units if:
o they do not comply with requirements of a notice

o they provide information or evidence knowing it is false.

The person or body conducting the inquiry is not bound by the rules of evidence during an inquiry.

To hold an inquiry, notice must be given by advertisement in the NSW Government Gazette detailing
the intent to hold an inquiry, the time and place the inquiry will start, and the subject of the inquiry.

Written evidence given during an inquiry is to be made public, unless it is not in the public interest.
The person or body conducting the inquiry is to prepare a report on the inquiry, and if directed to
conduct an inquiry by the Minister, then the report must be provided to the Minister.

Question

21. Does the Act have sufficient powers to hold inquiries? If not, what changes would you

suggest to strengthen the Act’s inquiry powers?
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9 Finance

Part 6 of the Act sets out the basic financial structure of Dams Safety NSW (through the Dams
Safety Fund) and establishes the ability to implement a dams safety levy.

The fund allows Dams Safety NSW to:

e receive money from the Treasurer or Parliament

e receive payment from a dams safety levy

e receive proceeds of investments

e Dbe paid money as authorised by the Act or any other Act

e pay expenses from exercising its functions and administering the Act and any other payments
required by the Act or any other Act

e invest money held in the fund.

A dams safety levy for declared dam owners to meet the costs of Dams Safety NSW in
administering the Act can be established in the regulations. The levy is payable to Dams Safety
NSW and the regulations can set out the detail of the levy, such as the value and timing of
payments.

The Independent Pricing and Regulatory Tribunal (IPART) carried out consultation and hosted a
public hearing as part of its review, before finalising its recommendations on the levy design.

Dams Safety NSW wrote to all declared dam owners in early 2025 advising of the intention to
commence a levy from 1 July 2025, including the indicative levy amounts (noting the amounts would
be subject to an adjustment based on the March 2024 consumer price index figure when it is
released).

IPART recommendations from the levy review

Inits final report on the Dams Safety NSW levy review, IPART recommended the statutory review of
the Act should consider:

e introducing a power to levy a ‘fee for service’ from persons other than declared dam owners
¢ the ability to retain funding from penalty notices and fines.

IPART'’s levy review proposed that Dams Safety NSW be able to charge dam owners for specific
services each time they are provided so over time dam owners only pay for services they use. IPART
also noted the levy applies to declared dam owners but not other parties, and suggested that being
able to charge other parties for services would allow Dams Safety NSW to recover costs IPART
excluded from the levy, such as reviewing mining consent applications.

In relation to retaining funding from penalty notices and fines, the Fines Act 1996 sets out how fines
and other penalties are dealt with.

The IPART process was public and stakeholder views on alternative financial arrangements will be
considered in parallel to this process.
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10 Mining notification areas

Prior to the dams safety reform, the Mining Act 1992 provided for the former Dams Safety
Committee to make recommendations about conditions on a mining lease to prevent or mitigate any
damage to a prescribed dam.

These provisions were repealed and the Act now provides for Dams Safety NSW to declare
notification areas for land that surrounds, or is in the vicinity, of a declared dam. The notification
area must be mapped and published on Dams Safety NSW’s website.

A notification area means a consent authority must refer any applications for development consent
for mining operations to Dams Safety NSW, and take into consideration any matters raised by Dams
Safety NSW.

Question

22. Does the Act provide suitable terms for Dams Safety NSW to conduct its role when

declaring mining notification areas? If not, what do you suggest needs to be changed?
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Appendix A: Consolidated questions

Question Chapter Reference

1.

Are the policy objectives for the Dams Safety Act still valid? If not,
what changes to the policy objectives would you suggest, and why?

Chapter 1

Are the objects of the Act sufficient to achieve the policy objectives?
If not, what would you change about the objects of the Act, and why?

Chapter 1

Do the terms of the Act adequately describe the scope of dams
safety risks to be managed? If not, what could be made clearer?

Chapter 2

Are the terms of the Act suitable and sufficient for achieving the risk
management policy objectives? If not, what changes would you
suggest and why?

Chapter 2

Does the term ‘encourage’ in the Act’s objects convey a suitable
degree of intent to effectively support the risk management policy
objectives? If not, what changes would you suggest and why?

Chapter 2

Does managing risks to a level acceptable to the community achieve
the policy objectives? If not, can you please share your point of view?

Chapter 2

Do the terms in the Act guide how to manage risks to a level
acceptable to the community? If not, what other terms might be
needed?

Chapter 2

Should the Act provide greater guidance on how these terms should
be implemented? Can you please share your point of view?

Chapter 2

Are there any objects which should be specifically considered when
developing dams safety standards?

Chapter 3

10.

Should the Act include provisions relating to the sharing of risk
management and safety documents upon a change in ownership of a
declared dam?

Chapter 3

1.

Does the Act ensure sufficient transparency relating to publishing of
reports to achieve the policy objectives? If not, how could the
transparency of report publishing be improved?

Chapter 3

12.

Are the expertise requirements for Dams Safety NSW Members
adequate? If not, what do you suggest needs changing?

Chapter 4

13.

Are the terms of the Act sufficient to create an appropriate level of
separation between declared dam owners and the regulator? If not,
what do you suggest needs to be changed?

Chapter 4
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14.

Are the functions assigned to Dams Safety NSW under the Act
appropriate for achieving the policy objectives? If not, what changes
to the functions of Dams Safety NSW would you suggest, and why?

Chapter 4

15.

Does the Act contain sufficient terms about the declaration of dams?
If not, what do you suggest needs changing?

Chapter 5

16.

Does the Act provide sufficient terms for Dams Safety NSW to
identify dams which need to be declared? If not, what do you suggest
needs changing?

Chapter 5

17.

Does the word ‘encourage’ in the objects of the Act convey the right
degree of intent to effectively achieve the application of cost benefit
analysis in dams safety matters? If not, what changes would you
suggest and why?

Chapter 6

18.

Do authorised officers have sufficient powers to investigate
compliance with the Act? If not, what changes would you suggest to
ensure authorised officers have sufficient powers to investigate
compliance?

Chapter 7

19.

Does the Act have sufficient powers to issue notices, directions, stop
work directions and emergency orders to ensure dam safety? If not,
what changes would you suggest to improve the Act’s powers for
notices, directions and orders?

Chapter 7

20.

Do you think the offences and penalty amounts are appropriate to
achieve the policy objectives? If not, what changes do you suggest?

Chapter 7

21.

Does the Act have sufficient powers to hold inquiries? If not, what
changes would you suggest to strengthen the Act’s inquiry powers?

Chapter 8

22.

Does the Act provide suitable terms for Dams Safety NSW to conduct
its role when declaring mining notification areas? If not, what do you
suggest needs to be changed?

Chapter 10
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